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Presently before the court are defendants M chael Hess's,
Harry L. Seth's, Matthew J. Kikut's, John J. Wlwert, Jr.'s, Joan
Arnol d's and Jani ce Sawi cki's, as Menbers of the Brookhaven
Bor ough Council (collectively “Council Menbers”) and the Borough
of Brookhaven's (“Brookhaven”) notion to dismss and plaintiff
Cell co Partnership, d/b/a Bell Atlantic Mbile' s (“BAM) response
thereto. For the reasons set forth below, the court will grant

the notion in part and deny the notion in part.

BACKGROUND

BAMis a Del aware General Partnership with its principal
pl ace of business in New Jersey. BAMis |licensed by the Federal
Communi cati ons Commi ssion (“FCC’) to provide cellular tel ephone
services to Del aware County, Pennsylvania and the areas

surroundi ng Brookhaven. Under FCC |licenses, BAMs cellul ar



t el ephone service systemis part of a wirel ess tel econmuni cati ons
network running from Maine to Georgia operated in conjunction
with BAMs affiliates in other regions.

Cel | ul ar tel ephone service operates by transmtting a | ow
power radi o signal between a wireless tel ephone and an antenna,
whi ch may be nounted on a tower, pole, building or other tall
structure. The antenna feeds the signal to another
tel ecommuni cations link and routes the signal to its ultimte
destination. Because of the | ow power of the antenna, the signal
di stance in any direction to a wreless telephone is limted to a
smal| area, known as a cell. To provide adequate and conti nuous
cellular service, there nust be a continuous interconnected

series of cells. As a caller noves out of the coverage range of

one cell, the signal is “handed off” fromthe first cell to the
adj acent cell. Were there is a gap in coverage, the call is
“dropped”.

In order to facilitate the devel opnent of advanced
t el ecommuni cati ons, Congress enacted the Tel ecommuni cati ons Act
of 1996 (“TCA’), 47 U S.C. § 154, et seq. The TCA inposes
certain restraints on actions by state and | ocal governnents
which mght [imt the provision of wireless services, including
cellular service, while preserving state and | ocal governnent
authority over decisions regarding the “placenent, construction,
and nodi fication of wireless facilities.” 47 U S.C. 8§ 332(c)(7).

In early 1996, BAMidentified a need for a conmunications

site in Brookhaven. |In |ate August of 1996, BAM net wth
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representati ves of Brookhaven to negotiate for a communi cations
site on property owned by Brookhaven. In Septenber of 1996,
Br ookhaven held a public neeting at which strong opposition was
voi ced concerning the installation of a communi cations site.

After the Septenber of 1996 public neeting, BAMnet with a
potential |essor, First Republic Corporation of America (“First
Republic”). During these | ease negotiations, BAM net again with
a Brookhaven representative to get its cooperation in selecting a
proper location for their conmunications site on First Republic's
property. A location was sel ected, but the Brookhaven
representative stated that Brookhaven was “opposed to the
construction of the installation of a conmunications tower
anywhere wi t hin Brookhaven Borough and told the representatives
of BAMto take their tower to sone other comunity.” (Conpl. 1
30.) Lease negotiations continued with First Republic, but after
BAM s neeting with the Brookhaven representative, residents of
Br ookhaven, “believed to be acting in concert with one or nore”
of Brookhaven's Council Menbers, threatened to boycott the
merchants on First Republic's property if it entered into a | ease
agreenent with BAM Consequently, First Republic withdrew from
its negotiations with BAM

On Cctober 24, 1997, BAMentered into a | ease agreenent with
Chev Shal om Synagogue to install a conmunications tower on a 10.5
acre tract of property used as a cenetery. The |ease was

condi ti oned on Brookhaven's approval of the site. On Novenber



12, 1997, pursuant to Brookhaven's Ordinance No. 617, * BAMfil ed
its first Application for Conditional Use Approval (the “first
application”). Public hearings regarding the first application
were held on January 8 and February 12, 1998. On February 19,
1998, the Brookhaven Council denied BAMs first application. The
Council's decision cited deficiencies in BAMs first application
under Ordinance No. 617. On February 26, 1998, BAMTfiled a
Second and Amended Request for Conditional Use Approval (the
“second application”). Public hearings on the second application
were held on April 21 and May 20, 1998. At the hearings, BAM
presented additional testinony with the intention of fulfilling
the criteria for conditional use approval under O dinance No.

617. On July 1, 1998, the Brookhaven Council denied BAM s second
application. That decision also cites non-conpliance with

O di nance No. 617.

On July 30, 1998, BAMfiled its Conplaint agai nst Brookhaven
and its Council Menbers. The Conplaint alleges clains under the
TCA (“Count 17), the Pennsylvania Miunicipalities Planning Code
(“Count 11”) and 42 U.S.C. 88 1983 and 1988 (“Count 111”). % On
Septenber 11, 1998, Brookhaven and its Council Menbers filed the

instant notion to dism ss BAM s Conpl ai nt.

1 Ordinance No. 617 states criteria for the approval of an
Application for Conditional Use and requires a conmunications
facility to file such an application.

2 The court has jurisdiction over Counts | and |1l pursuant
to 28 U . S.C. 8 1331 and suppl emental jurisdiction over Count 11
pursuant to 28 U.S.C. 8§ 1367(a).
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1. LEGAL STANDARD

For the purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in a
plaintiff’s conplaint, construe the conplaint in the |ight nost
favorable to the plaintiff, and determ ne whet her “under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988). The court may al so consider “matters
of public record, orders, exhibits attached to the Conpl aint and

itens appearing in the record of the case.” Oshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384 n.2 (3d Cr. 1994)
(citations omtted). The court, however, need not accept as true
| egal conclusions or unwarranted factual inferences. Morse V.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d G r. 1997)

(citations omtted). A conplaint is properly dismssed only if
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957).

111, DI SCUSSI ON

Brookhaven's and its Council Menbers' notion to dismss
chal | enges BAM s cl ai ns under the TCA and 42 U.S.C. 88 1983 and
1988, and requests that BAM s cl ai ns under the Pennsyl vani a
Muni ci palities Planning Code be dism ssed for |ack of
jurisdiction. The court will grant the notion in part and deny

the notion in part. First, the court will address BAM s cl ai ns

5



under the TCA. Second, the court will address BAM s clai nms under
section 1983. Last, the court will address why it will retain
jurisdiction over BAMs state | aw clains under the Pennsyl vani a
Muni ci palities Pl anni ng Code.

A BAM s TCA { ai ns

BAM s Conpl aint all eges three specific violations under the
TCA. First, BAM all eges that Brookhaven and its Council Menbers
unreasonably discrim nated agai nst BAM by declining to all ow them
to conpete with other wirel ess communication service providers in
Brookhaven. See 47 U S.C. 8 332(c)(7)(B)(i)(l) (forbidding state
or |l ocal governnents from unreasonably discrimnating anong
providers of functionally equivalent wireless services). Second,
BAM al | eges that the denial of its applications for conditional
use have the effect of prohibiting the provision of communication
services in Brookhaven. See 47 U.S.C. 8 332(c)(7)(B)(i)(Il)
(forbidding state and | ocal governnents from prohibiting
provi sion of personal wireless services). Third, BAM all eges
that the Brookhaven Council's denials of its applications are not
supported by substantial evidence in the witten record. See 47
US C 8 332(Q(7)(B)(iii) (requiring state or |ocal governnent
deci sion to deny request to construct personal wreless service
facility to be supported by substantial evidence in witten
record). The court will address the sufficiency of each

al | egation separately.



1. Unr easonabl e Di scrim nation

Br ookhaven and its Council Menbers argue that BAM s
al | egations of unreasonabl e discrimnation nust fail because the
Conpl ai nt does not indicate that any functionally equival ent
service was treated differently fromBAM The TCA provi des t hat
in regulating the placenent of personal wreless service
facilities, a state or local governnent “shall not unreasonably
di scrim nate anong providers of functionally equival ent
services.” 47 U S.C. 8 332(c)(7)(B)(i)(l). In order to
establish that Brookhaven unreasonably discrimnated against it,
BAM nmust show both that it was subject to unequal treatnent and
t hat Brookhaven's decisions to deny its applications were

unr easonabl e. AT & T Wreless PCS v. City Council of Viraginia

Beach, 155 F. 3d 423, 427-28 (4th G r. 1998) (finding no evidence
of intent to favor one service provider over another); National

Tel ecommuni cation Advisors, L.L.C. v. Board of Sel ectnmen of the

Town of West Stockbridge, 27 F. Supp. 2d 284, 287 (D. Mass. 1998)

(sane); Cellular Tel ephone Co. v. Zoning Bd. of Adjustnent of the

Bor ough of Ho- Ho-Kus, 24 F. Supp. 2d 359, 374 (D.N.J. 1998)

(sanme); Gearon & Co., Inc. v. Fulton County, 5 F. Supp. 2d 1351,

1355 (N.D. Ga. 1998) (finding no discrimnation where denial of
application appeared to affect all providers equally); Cellco

Part nership v. Town Plan and Zoning Commin of the Town of

Farm ngton, 3 F. Supp. 2d 178, 185 (D. Conn. 1998) (stating that

“in order for a zoning conmm ssion to have unreasonably

di scrim nated anong providers of functionally equival ent

v



services, there nmust be evidence that the conm ssion treated the
providers differently”).

BAM s Conpl aint alleges that the Brookhaven Council's deni al
of its applications unreasonably discrimnated anong providers of
comruni cation services “by declining to allow BAMto locate in

Br ookhaven, and provi de comruni cation services in conpetition
with other wireless comuni cation service providers.” (Conmpl. 1
60.) The Conplaint also alleges that the Brookhaven Council's
deni al “prohibits BAM from conpeting wth other conmmunications
carriers who have, through other communications facilities,
access to the comunications market in . . . Brookhaven.”

(Conpl. 9 72.) The court finds that these allegations are
insufficient to withstand a notion to dism ss because they fai

to set forth how Brookhaven or its Council Menbers treated BAM
differently than any other comrunications provider. Thus,

Br ookhaven's and its Council Menbers' notion wll be granted with
respect to BAM s all egations that Brookhaven and its Counci
Menber s unreasonably discrimnated anong provi ders of
functional ly equival ent services.

2. Prohi biting the Provision of Personal Wreless
Servi ces

Br ookhaven and its Council Menbers argue that BAM s
al l egations that they prohibited the provision of personal
Wi rel ess services nust fail because the denial of an application
for conditional use at a single site does not have the effect of

excl udi ng personal wrel ess services in Brookhaven. The TCA



provides that in regulating the placenent of personal wreless
service facilities, a state or | ocal governnent “shall not

prohi bit or have the effect of prohibiting the provision of
personal wireless services.” 47 U.S.C. 8 332(c)(7)(B)(i)(lIl1).

In order to establish that Brookhaven prohibited or effectually
prohi bited the provision of wireless services, BAM nust show t hat
Br ookhaven, by regulation or policy, set up a blanket prohibition

or general ban on personal wreless services. AT & T Wreless,

155 F.3d at 428-29; Flynn v. Burman, 30 F. Supp. 2d 68, 75 (D

Mass. 1998).

BAM s Conpl ai nt al |l eges that Brookhaven and its Counci
Menbers engaged in a pattern of activity designed to ban the
provi sion of personal wreless services from Brookhaven. (Conpl.
19 30-32, 34, 50, 52, 53, 59 & 71.) Specifically, BAM has
al | eged that a Brookhaven representative stated opposition to the
installation of a conmunications tower anywhere in Brookhaven and
t hat BAM shoul d “take their tower to sone other comunity.”
(Conpl. 9 30.) BAMalso alleges that one or nore of the Counci
Menbers acted in concert with residents of Brookhaven in order to
prevent BAM from constructing a conmuni cations tower in
Brookhaven. (Conpl. 11 34 & 52.) The court finds that these
all egations are sufficient to withstand a notion to di sm ss.

Thus, Brookhaven's and its Council Menbers' notion will be denied
wWith respect BAMs allegations that Brookhaven and its Counci

Menbers prohibited the provision of personal w rel ess services.



3. Substantial Evidence in the Witten Record

Br ookhaven and its Council Menbers argue that BAM s
al l egations regarding the basis of their witten decision denying
the applications nust fail because the decisions outline reasons
why BAM s applications were denied and are based on substanti al
evidence. The TCA provides that “[a]ny decision by a State or
| ocal governnment or instrunentality thereof to deny a request to
place . . . personal wireless service facilities shall be in
witing and supported by substantial evidence contained in a
witten record.” 47 U S.C. 8 332(c)(7)(B)(iii). Congress
i ntended that the substantial evidence requirenent of the TCA be
equivalent to “'the traditional standard used for judicial review

of agency actions.'” Bellsouth Mobility Inc. v. Gamnnett County,

944 F. Supp. 923, 928 (N.D. Ga. 1996) (citation omtted).
Substanti al evidence neans “nore than a nere scintilla. |t neans
such rel evant evidence as a reasonable mnd m ght accept as

adequate to support a conclusion.” Universal Canera Corp. V.

NLRB, 340 U.S. 474, 477 (1952).

BAM s Conpl ai nt al |l eges that the Brookhaven Council's
decisions to deny its applications were not based on substanti al
evidence. (Conpl. 9T 45-62 & 73.) Specifically, BAM all eges
that it denonstrated a need for personal wireless services in
Brookhaven and that it presented evidence in conpliance with
Br ookhaven's Ordi nance No. 617. BAM further alleges that neither
Br ookhaven nor any nenber of the public introduced expert

evi dence in opposition to the evidence presented by BAM
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Mor eover, BAM al |l eges that the Brookhaven deci sions denyi ng BAM s
applications are against the clear and uncontroverted evidence in
the witten record. BAM all eges that Brookhaven's four reasons
for denying its second application were unfounded and agai nst the
evi dence of record. (Conpl. § 73.)

Br ookhaven and its Council Menbers argue, w thout
el aboration, that their witten decision denying BAM s second
application is “based on the substantial evidence of record.”
(Def.'s Mem at 15.) However, Brookhaven and its Council Menbers
do not point to any specific evidence in the record to support
their conclusion. The court will not dismss BAM s clains based
on such an unsupported conclusion. Thus, Brookhaven's and its
Counci| Menbers' notion will be denied with respect to BAM s
all egations that the witten decision denying its applications
were not supported by substantial evidence.

B. BAM s Sections 1983 and 1988 d ai s

BAM s section 1983 clains are based on its assertion that a
violation of the TCAis a violation of section 1983. Brookhaven
and its Council Menbers argue that the TCA does not give rise to
a federal right, and thus, a violation of the TCA cannot be the
basis of a section 1983 action. Alternatively, the Counci
Menbers argue that they are entitled to absolute and qualified
imunity fromsuit and that the TCA does not provide a nmechani sm
for BAMto bring suit against the individual Council Menbers.

The court will first address why a violation of the TCA can form

the basis of section 1983 claim Second, the court will address
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why the Council Menbers are not entitled to absolute inmunity
fromsuit. Third, the court wll address why the Council Menbers
are not subject to liability in their individual capacities.
Last, the court will address why BAMs clains for attorney's fees
under 42 U.S.C. § 1988 survive the notion to di sm ss.
1. The TCA and Section 1983

To determ ne whether a section 1983 renedy is avail able for
the violation of a federal statute, the court nust engage in a
two part inquiry. First, a plaintiff nust assert a “violation of
a federal right, not nerely a violation of federal |aw”

Bl essing v. Freestone, 520 U. S. 329, 340 (1997). Second, if a

federal right is established, the court nust determ ne whether
Congress intended to forecl ose private enforcenent through
section 1983. 1d. at 341. Initially, the court notes that
several other district courts have concluded that a violation of
the TCA can formthe basis of a section 1983 claim  See

Omi poi nt Conmuni cations Enterprises, L.P. v. Zoning Hearing Bd.

of Chadds Ford Townshi p, No. 98-3299, 1998 W. 764762, at *4-10

(E.D. Pa. Cct. 28, 1998); APT M nneapolis, Inc. v. Gty of

Mapl ewood, No. 97-2082, 1998 W. 634224, at *6-7 (D. Mnn. Aug.
12, 1998); Cellco Partnership, 3 F. Supp. 2d at 186; Sprint

Spectrum L.P. v. Town of Easton, 982 F. Supp. 47, 53 (D. Mass.

1997); but see National Tel ecommunication Advisors, Inc. v. Gty

of Chi copee, 16 F. Supp. 2d 117, 119-22 (D. Mass. 1998) (hol ding

section 1983 not available for violation of TCA because of its

conpr ehensi ve renedi al schene).
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a. Federal Ri ght

In determ ning whether the TCA gives rise to a federa
right, the court nust look to three factors:

First, Congress nust have intended that the provision

in question benefit the plaintiff. Second, the

plaintiff nmust denonstrate that the right assertedly

protected by the statute is not so vague and anor phous

that its enforcenment would strain judicial conpetence.

Third, the statute nust unanbi guously inpose a binding

obligation on the States. |In other words, the

provision giving rise to the asserted right nust be

couched in mandatory rather than precatory terns.
Bl essing, 520 U. S. at 340-41 (citations omtted).

Wth regard to the first factor, the court finds that the
TCA was intended to benefit BAM The TCA--enacted to facilitate
t he devel opnent of advanced tel ecommuni cati ons services across
the country--inposes restraints on state and | ocal governnents
that mght Iimt such devel opnent by w rel ess service providers.
See 47 U . S.C. §8 332(c)(7)(B) (placing limts on state and | ocal
governnents' ability to deny requests to construct wrel ess
service facilities). These restraints were designed by Congress
to benefit both “consuners and busi nesses alike.” Sprint
Spectrum 982 F. Supp. at 50. Thus, the court finds that BAMis
an intended beneficiary of the TCAA. Wth regard to the second
factor, the court finds that BAMs interests protected by the TCA
are not so anorphous that their enforcenment would strain judicial
conpetence. In fact, the TCA expressly gives the courts
authority to review the decisions of |ocal zoning authorities on
an expedited basis. 47 U S.C. 8 332(c)(7)(B)(v). Wth regard to

the third factor, the court finds that the TCA unanbi guously
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i nposes a binding obligation on the states. As discussed, the
TCA expressly forbids a state or |ocal governnent from

prohi biting the provision of wireless services. 47 US.C 8§
332(c)(7)(B)(i)(1l'). Thus, the court finds that the TCA creates
a federal right in favor of BAM

b. D d Congress Forecl ose a Renmedy under Section
19837

Congress may specifically foreclose a renmedy under section
1983 “expressly, by forbidding recourse to § 1983 in the statute
itself, or inpliedly, by creating a conprehensive enforcenent
schene that is inconpatible with individual enforcenent under §
1983.” Blessing, 520 U.S. at 341. The TCA does not expressly
forbid enforcenent under section 1983, so the court will nove
directly to a consideration of the TCA' s enforcenent schene.
The court finds that the TCA' s renedial schene is not so
conprehensive as to inply that Congress intended to foreclose
section 1983 as an avail able remedy. * The TCA provides that:
Any person adversely affected by any final action or
failure to act by a state or | ocal governnent or any
instrunentality thereof that is inconsistent with this
subpar agraph may, within 30 days after such action or

failure to act, comrence an action in any court of
conpetent jurisdiction. The court shall hear and

3 The court notes its agreenent w th Judge Padova's opinion
in Omi poi nt Conmuni cations Enterprises, L.P. v. Zoning Hearing
Bd. of Chadds Ford Township, No. 98-3299, 1998 W. 764762, at *4-
10 (E.D. Pa. COct. 28, 1998) (holding that TCA' s renedial schene
was not so conprehensive as to foreclose section 1983 renedy),
whi ch di sagreed with the district court opinion in National
Tel ecommuni cation Advisors, Inc. v. Cty of Chicopee, 16 F. Supp.
2d 117, 119-22 (D. Mass. 1998) (holding section 1983 not
avai |l able for violation of TCA because of its conprehensive
remedi al schene).
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deci de such action on an expedited basis.
47 U.S.C. 8 332(c)(7)(B)(v). Wiile the TCA s provision allow ng
expedited judicial review of |ocal zoning authority decisions
does provide a private renedy, it does not erect as intricate a
remedi al schene as other statutes which have been held to

suppl ant section 1983 in other cases. See M ddlesex County

Sewerage Auth. v. National Sea damers Ass'n, 453 U S. 1, 13-15

(1981) (describing “unusually el aborate enforcenment procedures”
under Federal Water Pollution Control Act and Marine Protection,

Research, and Sanctuaries Act); Smth v. Robinson, 468 U S. 992,

1010 (1984) (stating that Education of the Handi capped Act
“establ i shes an el aborate procedural nechanisni); see also
Omi point, 1998 W. 764762, at *7-8 (conparing TCA enforcenent

provisions to statutes in Sea O amers and Robi nson).

Furthernore, the Third Crcuit adheres to a policy of judicia
deference, “ruling out certain renedies only when it can be

clearly inferred that Congress intended their preenption.”

Johnson v. Or, 780 F.2d 386, 395 (3d Gr. 1986). Such intent is
not clearly expressed by the TCA s provision allow ng for
judicial review of |local zoning decisions. Mreover, allowng a
section 1983 renedy in addition to the judicial review

contenpl ated by the TCA woul d not be inconpatible with the
remedi al schenme under the TCA. In fact, nothing in the TCA or
its legislative history indicates Congressional intent to

forecl ose a section 1983 renedy. Thus, the court finds that a

TCA violation can formthe basis of a section 1983 claim
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2. Absol ute I nmunity

The Council Menbers cite Bogan v. Scott-Harris, 118 S. Ct.

966 (1998), for the proposition that |ocal legislators are
entitled to absolute immunity fromcivil liability for their

| egislative activities. However, Bogan is inapplicable to the
Counci| Menbers here. “Wiether an act is legislative turns on
the nature of the act.” |[d. at 973. BAM s Conpl ai nt agai nst the
Br ookhaven Council challenges its denials of BAMs applications,
whi ch were based on Ordinance No. 617. |In such a situation, the

Br ookhaven Council engaged in an adm nistrative rather than a

| egislative act. See Northpoint Breeze Coalition v. Cty of

Pittsburgh, 431 A 2d 398 (Pa. Commw. 1981) (holding that granting

condi tional use application was not |egislative act); see also

Epstein v. Township of Witehall, 693 F. Supp. 309, 315 (E. D. Pa.

1988) (holding that |ocal |egislators acting as zoning board
menbers were acting in admnistrative capacity by applying
al ready enacted ordi nance to single plan for devel opnent). Thus,
t he Council Menbers are not entitled to absolute inmunity under
Bogan because they were not engaging in a legislative activity
when they denied BAM s applications for Conditional Use.
3. | ndi vi dual Capacity Liability

The Council Menbers nmake several argunents in which they
assert that they are not subject to individual liability,
including that they are entitled to qualified imunity and that
the TCA does not provide a nechanismfor BAMto sue them

individually. BAM s Conpl aint names the Council Menbers “as
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Menbers of the Brookhaven Borough Council.” (Conpl.) Because
the Council Menbers are being sued in their official capacities
they are not subject to individual liability. “[Qfficial
capacity suits generally represent only another way of pleading
an action against an entity of which an officer is an agent.”

Monell v. Departnent of Soc. Servs., 436 U.S. 658, 690 n.55

(1978).°
4, BAM s Section 1988 C aim
Because the court will deny Brookhaven's notion to dism ss
BAM s section 1983 clains, it wll also deny Brookhaven's notion
to dismss BAMs claimfor attorney's fees pursuant to 42 U S. C
§ 1988.

C. BAM s d ai ns under the Pennsyl vania Municipalities
Pl anni ng Code

BAM al so al | eges state | aw cl ai ns under the Pennsylvani a

Muni ci palities Planning Code, 53 Pa. Stat. Ann. 8§810101-1107.

Br ookhaven has not chal |l enged the sufficiency of these clains in
its notion to dismss. However, it noved to dism ss these state
law clains for lack of jurisdiction if the court disnm ssed BAM s
federal clains. Because the court will deny Brookhaven's notion
to dismss with respect to two of BAMs TCA clains and its clains

under section 1983, BAMs state |law clainms are subject to the

4 Because this is not an individual capacity suit,
qualified inmmunity is not avail able as a defense for Brookhaven.
WB. v. Matula, 67 F.3d 484, 499 (3d Cr. 1995) (stating that
“qualified imunity shields officials acting only in their
i ndi vi dual capacities”) (citing Brandon v. Holt, 469 U S. 464,
472-73 (1985H)).
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court's supplenental jurisdiction under 28 U S.C. § 1367(a).

V. CONCLUSI ON

For the foregoing reasons, the court will grant the notion
to dismss in part and deny the notion to dismss in part.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CELLCO PARTNERSHI P, d/b/a BELL : ClVIL ACTI ON
ATLANTI C MOBI LE :

V.
M CHAEL HESS, HARRY L. SETH, NO. 98-3985
MATTHEW J. KI KUT, JOHN J. :

W LVERT, JR, JOAN ARNOLD and
JANI CE SAW CKI, as Menbers

of the Brookhaven Borough
Counci| and THE BOROUGH OF
BROOKHAVEN

ORDER

AND NOW TO WT, this day of March, 1999, upon

consi derati on of defendants M chael Hess's, Harry L. Seth's,

Mat t hew J.

Ki kut's, John J. Wlwert, Jr.'s, Joan Arnold's and

Jani ce Sawi cki's, as Menbers of the Brookhaven Borough Council,

and the Borough of Brookhaven's notion to dismss and plaintiff

Cell co Partnership, d/b/a Bell Atlantic Mbile's response

thereto, |
DENI ED I N
1.

T 1S ORDERED that said notion is GRANTED I N PART and
PART as foll ows:

to the extent that the Conplaint alleges clains against
def endants M chael Hess, Harry L. Seth, Matthew J.

Ki kut, John J. Wlwert, Jr., Joan Arnold and Janice
Sawi cki in their individual capacities, the notion is
GRANTED and the Conplaint is DISM SSED as to those

def endant s;

wWith respect to Bell Atlantic Mbile's allegations in
Count | of the Conplaint that defendant the Borough of

Br ookhaven unreasonably di scrim nated anong providers



of functionally equivalent services in violation of 47
US. C 8 332(c)(7)(B)(i)(Il), the notion is GRANTED and
that claimis DI SM SSED,

Wi th respect to the remai nder of Count | of the
Conpl ai nt, the notion is DEN ED;, and

in all other respects, the notion is DEN ED

LOU S C. BECHTLE, J.



